15.1. The need for a common competition policy
Before the opening up of borders to intra-Community trade and competition, prices 

in  some  sectors  in most  countries  were  artificially  maintained  at  a  level  that  allowed 

marginal  undertakings  to  survive.  The  consumer  bore  the  cost  of  protecting  non-

profitable businesses. In other sectors, unprofitable businesses were supported by aids 

of all kinds, and it was therefore the taxpayer that kept them alive. Hence, both consum-

ers and taxpayers had a great interest in seeing the unprofitable undertakings disappear 

from the market thanks to the fair play of competition. This common interest of the citi-

zens of the Member States is a major driving force of the multinational integration proc-

ess [see section 1.1.2.].  

National rules alone cannot ensure competition in a common market. They must be 

completed by Community rules to cover the cases, which affect trade between the Mem-

ber States and where, therefore, there is Community competence. In contrast to national 

competition policies, the common competition policy has a market integration objec-

tive. It must ensure the unity  of the common market by preventing undertakings from 

dividing it up amongst themselves  by means of protective  agreements. It must obviate 

the monopolisation of certain markets by preventing major companies from abusing their 

dominant position to impose their conditions or to buy out their competitors. Lastly, it 

must prevent governments from distorting the rules of the game by means of aids to pri-

vate sector undertakings or discrimination in favour of public undertakings
1   COM (2004) 293, 20 April 2004. 
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15.1.1. Buoyancy of competition in the large market 

The very essence of the large market of the European Union is the liveliness of  competition. The large 

market actually enables undertakings to produce on a large scale, to put in hand modern methods of production 

and to reduce their  costs, to the  benefit of consumers. Thanks to the  common  market,  consumers have a 

choice between domestic products and products  from  partner  countries, imported  free  of quantitative restric-

tions and customs duties [see section 5.1.]. Their choice naturally turns towards better-quality products, taking 

into account their price, irrespective of their origin. Consumers are therefore the judges of the performance of 

businesses in the large market. The least viable firms are obliged to modernise or shut down. 

However, in spite of the disappearance of unprofitable  firms in the common market, the number of un-

dertakings  actually in competition with one  another  in  a specific market increases  and the  possibilities for 

market domination  decrease,  as partners' products compete with domestic products on equal terms.  In  the 

enlarged market,  national monopolies  become oligopolies and the  number  of  firms in oligopoly-type markets 

increases. This results in a tendency towards a drop in the economic clout of national monopolies and oligopo-

lies. Competitive pressures spur firms to greater efficiencies and reduce the prices in high price Member States 

to levels nearer those in lower priced Member States. 

The increase of  competition as a result of the  creation of the  common market involves the upheaval of 

supply conditions, the renunciation of traditional habits and behaviour and, in  some instances, the loss of 

monopoly profits. Such developments cannot leave businessmen indifferent. Their attitude may be positive or 

negative. In most cases, they will endeavour to preserve or even increase their share of the market by reducing 

their cost prices through restructuring, investment outlay and rationalising production and distribution methods 

[see section 17.1.]. Such an approach is in the interest both of consumers, who benefit from plentiful supply on 

the best possible conditions, and of the businessmen themselves, as they learn to live with the common market 

and to cope better with international competition. Vertical agreements between producers and local distributors 

can be used pro-competitively to promote market integration.  
15.1.2. Negative reactions to intensified competition 

Some businesses might react negatively to the competitive pressure imposed by 

the  common  market. To  counter  intensified  competition,  they  might  try  to  strengthen 

existing national agreements or to establish new horizontal agreements (between produc-

ers) and vertical restraints (within distribution chains) at European level. Other compa-

nies, having a dominant position in a specific market, might attempt to establish a mo-

nopoly  in  it  by  buying-out  their  competitors.  Monopolisation  of  a  market  can  be 

achieved in two ways: by agreement or by concentration. An agreement is defined as an 

understanding between undertakings which remain autonomous, for the purpose of spe-

cific behaviour on the market, in particular the restriction of competitive practices. Con-

centrations eliminate the autonomy of participating undertakings by grouping them un-

der a single economic administration, notably by integrating capital and management. It 

can be seen that agreements  have the effect  of imposing  a specific  behaviour, whilst 

concentrations entail changing the structure of undertakings. 

Some  agreements  are conservative  in  nature,  as they  are  generally  intended  to 

protect  established  interests,  including  less  competitive  firms.  By  artificially  limiting 

competition  between  participating  companies,  such  agreements  isolate  them  from  the 

pressures, which would normally push them to conceive new products or more efficient 

production methods. On the other hand, concentrations mostly contribute to eliminating 

(through mergers) the least viable and least efficient undertakings. Agreements may be 

in the interest of the consumer and may  be permitted if they are directed towards re-

search, specialisation and cooperation to improve production and distribution methods. 

Concentrations are in principle acceptable, as the market, extended by economic inte-

gration,  calls  for  larger  undertakings  and  because,  through  the  improvement  of  struc-

tures, rationalisation of production and the securing of internal economies, they reduce 

production costs to the advantage of the consumer. However, where concentrations ex-

ceed certain limits, they begin to present dangers, as the very large company can exploit 

its dominant market position to remove all competition. For that reason, European insti-

tutions must monitor not only agreements, but also concentrations. 

In order to ensure that undertakings operating in the internal market enjoy the same 

conditions of competition everywhere, efforts have to be made to combat not only unfair 

practices on the part of undertakings, but also discriminatory measures on the part of 

States.  Economic  integration  and  the  increasing  liberalisation  of  international  trade 

greatly weaken the classical methods of commercial protection, viz. high customs duties 

and  quantitative  restrictions  on  imports  as well  as  technical  barriers  to  trade.  For  that 

reason, States have more frequent recourse to aids as an instrument of economic pol-

icy,  especially  given  that  increased  competition  and  more  rapid  technological  change 

reveal structural weaknesses in several sectors and regions. Some aids are doubtless jus-

tified on the grounds of social policy or regional policy, while others are necessary to 

direct businesses towards the requisite adjustments at an acceptable social cost. But the 

Member States' aid policies are often aimed at artificially ensuring the survival of sectors 

undergoing structural difficulties. Such aid measures run counter to the changes to the 

production structures inherent  in  technological progress and  their social cost is often 

greater than the sums allocated to them, as they block production factors which could be 

better employed elsewhere. In addition, such uncoordinated measures at European level 

lead  to  spiralling  aid,  as  each  country  finds  itself  obliged  to  follow  in  its  neighbour's 

footsteps whenever the latter supports an economic activity. All these reasons necessitate 

European control of national aids. 

One of the most intricate problems in the field of competition is posed by public 

undertakings and undertakings controlled by the public authorities. Member States use 

them as instruments for attaining various economic, political and social objectives such 

as directing investment towards certain sectors or regions, administering certain unprof-

itable public services, handling certain economic activities regarded as strategic, acting 

as the nation's standard bearer in the arena of international competition and employ per-

sons who do not find jobs in the private sector. In return for the manifold services they 

render to governments, the latter tend to discriminate in favour of public undertakings. 

The various privileges, which are granted to them, can distort conditions of competition 

vis-à-vis  undertakings  in the  private  sector  of  their  own  nationality  and those  of  their 

partners  in  the  common  market.  It  is  this  latter  aspect  of  relations  between  Member 

States and their public undertakings that is of particular concern for the European institu-

tions.
15.2. Foundations of the European policy 
Protectionist agreements, concentrations, national aids and discrimination in favour 

of public undertakings are incompatible with the common market. They must be con-

trolled  by  the  European  institutions  on the basis of European criteria, because the 

Member States' competition policies, even when they are stringent, are not efficacious at 

European level. Therefore, Article 3 of the EEC Treaty, given over to the principles of 

the Community, provided for the institution "of a system ensuring that competition in the 

internal market is not distorted", and the whole chapter on competition allocated to the 

Community the task of  organising intra-Community trade, free  from tariff  barriers, on 

the basis of the law of supply and demand. 

The  competition  rules  of  the  Treaty  are  interpreted  and  applied  through  Council 

regulations and Commission regulations as well as through general communications and 

individual decisions of the Commission. Regulation N° 17 of 1972, first Regulation im-

plementing Articles 85 and 86 of the EEC Treaty1, was replaced by Regulation 1/2003 

on the implementation of the rules on competition laid down in Articles 81 and 82 of the 

EC Treaty (which have the same content as Articles 85 and 86 EEC)2. Whereas Regula-

tion 17/62 was based on prior notification and centralised Commission authorisation of 

agreements, Regulation 1/2003 is based on ex post control and on a decentralised ap-

plication of the competition rules of Articles 81(1), 81(3) and 82 by the national au-

thorities  and  courts,  thus relieving  the Commission  of  the examination  of  trivial  cases 

and the industry of the costs connected with notification. On the basis of this regulation, 

agreements, decisions and concerted practices caught by  Article 81(1) of the Treaty, 

which do not satisfy the conditions of Article 81(3), are prohibited, no prior decision to 

that effect being required. This is also the case concerning an abuse of a dominant posi-

tion referred to in Article 82 of the Treaty. On the contrary, agreements, decisions and 

concerted practices, which satisfy the conditions of Article 81(3) of the Treaty [see sec-

tion 15.3.2.], are not prohibited, no prior decision to that effect being required. 
 The basic principle of Regulation 1/2003 is the application by all decision-making bodies of a single set 

of rules whenever there is an effect on trade between Member States. The administrative constraints on coop-

erating companies are reduced thanks to the removal of the prior notification requirement. Where their transac-

tions affect trade between Member States, they have to deal only with Community law instead of 25 legislative 

systems, which helps ensure homogeneous conditions of competition. Eliminating the notification requirement 

also helps the Commission to  focus  on  combating the most  serious restrictions and abuses, all the more  so 

since the regulation increases the means at its  disposal  for detecting and punishing cartels and other infringe-

ments. The national competition authorities and the Commission cooperate within a network in order to moni-

tor  business agreements and  punish infringements  of the Community  competition rules. National  courts are 

enabled to protect the individual rights of citizens under Community law by granting damages and interest or 

by ruling on the performance of contracts. The decentralisation ensures, by way of information-exchange and 

cooperation mechanisms, equal treatment  for economic players throughout the EU and consistent application 

of the rules. 

A  series  of  documents,  known  as  the  "modernisation package" and designed to  modernise antitrust 

procedures,  supplements  Regulation  1/2003.  The  package  comprises  a  regulation  relating  to  the  conduct  of 

proceedings  by  the Commission  pursuant to Articles 81 and 823  and six Commission  notices outlining  key 

aspects  of  the new  system  for  implementing Articles  81  and  82,  including  the  functioning  of  the  network  of 

competition authorities, the new platform for cooperation between the Commission and the national competi-

tion authorities. The other documents cover the application of Article 81(3) under the new system, the concept 

of  the  effect  on  trade  between Member  States,  cooperation  between  the  Commission  and  the  courts  of  the 

Member States, informal guidance given by the Commission to companies and the handling of complaints by 

the Commission. 

Since  1  January  1994,  the  competition  rules  of  the European Union  have been  extended  to  the whole 

European Economic Area (EEA). Articles 81 and 82 (TEC), which ban agreements and abuse of dominant 

position  respectively,  are  therefore  now  applicable  in Norway,  Iceland and Liechtenstein  in  accordance with 

Articles 53 and 54 of the EEA Agreement [see section 25.1.]. Less strict rules of competition are contained in 

the association and cooperation agreements concluded with the independent States of the former Soviet Union. 

An Agreement between the European Communities and the Government of the United States of Amer-

ica is intended to promote cooperation and coordination between the competition authorities of the two parties 

aimed at combating anticompetitive practices with a global dimension4. Cases of common interest are notified 

between the parties and may give rise to detailed exchanges of information with a view to ensuring consistency 

between the procedures  followed and the remedies applied within the two  judicial  systems. A  supplementary 

Agreement between the EC and the US aims at the application of positive comity principles in the enforcement 

of their  competition laws1. It allows either  party to request the  other to investigate and take action  on anti-

competitive behaviour occurring in the territory of the latter. Mergers are not covered by this agreement. Simi-

lar agreements on cooperation on anti-competitive activities exist also between the European Community and 

the Governments  of Canada2 and Japan3. Such cooperation  benefits competition  authorities and  companies 

alike, by finding solutions that are compatible with each party's rules. 

Following the expiry on 23 July 2002 of the Treaty establishing the European Coal and Steel Commu-

nity  [see  section  2.1.],  the  sectors  previously  covered by  that Treaty and  the  procedural  rules and  secondary 

legislation derived from it are subject to the rules of the EC Treaty. According to the Commission, the transi-

tion  and  the  accompanying  modifications  and  the  substantive  and  procedural  differences  between  the  two 

regimes (ECSC and EC) do not pose any major problems4. 
1  Regulation 17, OJ 13, 21.02.1962 and Regulation 3385/94, OJ L 377, 31.12.1994.  

2   Regulation 1/2003, OJ L 1, 04.01.2003 and Regulation 1419/2006, OJ L 269, 28.09.2006. 

3   Regulation 773/2004, OJ L 123, 27.04.2004. 

4  Decision 95/145 and Agreement, OJ L 95, 27.04.1995, p. 45-52. 

15.2.1. European competition network 
Council Regulation No 17 of 1962 laid down a system of supervision requiring re-

strictive practices affecting trade between Member States to be notified to the Commis-

sion in order for them to qualify for an exemption5. The Commission thus had the exclu-

sive  power  to  authorise  restrictive  practices  meeting  the  conditions  of  Article  81  (3) 

(formerly Article 85(3)) of the EC Treaty. This system of centralised authorisation was 

necessary and proved very effective in establishing a "competition culture" in Europe 

at  a  time  when  the  interpretation  of  Article  81  (restrictive  practices)  and  Article  82 

(abuse of a dominant position) was still uncertain and when the Commission was making 

an effort to integrate national markets which were still very heterogeneous. During the 

forty years of the existence of Regulation 17/62, however, a great number of individual 

decisions were made by the Commission applying the exemption criteria of Article 81(3) 

of the Treaty. National competition authorities and national courts are therefore nowa-

days well aware of the conditions under which the benefit of Article 81.3 can be granted. 

Individual exemption decisions taken by the Commission are thus no longer indispensa-

ble to ensure a uniform application of Article 81(3) of the Treaty. Moreover, a system of 

notifications,  entailing  a  great  scrutiny  workload  for  the  Commission,  is  no  longer 

workable in a Union of 27 Member States. 

Therefore, at the proposal of the Commission, Regulation 1/2003 replaced its abso-

lute powers in the field of  competition by a network of  competition authorities, called 

the European Competition Network (ECN), which is a key plank of the new enforce-

ment system. Formed by the Commission and the competition authorities of the Member 

States,  this  network  of  public  authorities  applies  the  Community  competition  rules  in 

close cooperation, providing for an allocation of cases according to the principle of the 

best-placed authority, the objective being that each case should be handled by a single 

authority. In addition, the Commission consults an Advisory Committee on Restrictive 

Practices  and Dominant  Positions,  composed  of  representatives  of  the  competition  au-

thorities of the Member States. 

The Commission may continue to adopt so called "block" exemption regulations 

by which it declares Article 81(1) of the Treaty inapplicable to categories of agreements, 

decisions and concerted practices. It may still adopt individual decisions prohibiting se-

rious cartels affecting trade between the Member States and having the effect of restrict-

ing competition. Where the Commission, acting on a complaint or on its own initiative, 

finds that there is an infringement of Article 81 or of Article 82 of the Treaty, it may by 

1  Decision 98/386 and Agreement, OJ L 173, 18.06.1998, p. 26-31. 

2   Decision 1999/445 and Agreement, OJ L 175, 10.07.1999. 

3   Decision 2003/520 and Agreement, OJ L 183, 22.07.2003. 

4   Commission communication, OJ C 152, 26.06.2002. 

5   Regulation 17/62, OJ 13, 21.02.1962 and Regulation 1/2003, OJ L 1, 04.01.2003. 
decision require the undertakings and associations of undertakings concerned to bring 

such infringement to an end. For this purpose, it may impose on them any behavioural or 

structural remedies which are proportionate to the infringement committed and necessary 

to bring the infringement effectively to an end. 

On their side, national competition authorities and courts are empowered to ap-

ply Community law. They have the power to apply not only Article 81(1) and Article 82 

of the Treaty, which have direct applicability by virtue of the case-law of the Court of 

Justice,  but  also Article  81(3)  of  the  Treaty.  This means  that national  competition  au-

thorities are empowered to withdraw the benefit of a Community block exemption regu-

lation [see section 15.3.3.]. National competition authorities may take the following de-

cisions: requiring that an infringement be brought to an end, ordering interim measures, 

accepting commitments, imposing fines, periodic penalty payments or any other penalty 

provided for in their national law. National courts may apply Community  competition 

rules in lawsuits between private parties, acting as public enforcers or as review courts. 

They can apply Article 81 of the EC Treaty in three types of proceedings: contractual 

liability proceedings (disputes between parties to an agreement); non-contractual liability 

proceedings (disputes between a third party and one or more parties to the agreement); 

and applications for injunctions. In any case, national courts may ask the Commission 

for  information  or  for  its  opinion  on  points  concerning  the  application  of Community 

competition law. 

Compliance with Articles 81 and 82 of the Treaty and the fulfilment of the obliga-

tions imposed  on undertakings and associations of undertakings under Regulation 

1/2003 is enforceable  by means of  fines and periodic penalty payments. The rules on 

periods of limitation for the imposition of fines and periodic penalty payments were laid 

down in Regulation 2988/741, which also concerns penalties in the field of transport. The 

imposition or non-imposition of a fine, and the amount thereof, depend in particular on 

the gravity of the infringement, its duration and the size of the undertakings involved. An 

intentional infringement usually leads to a heavier fine than when undertakings are sim-

ply guilty of negligence. Practices that have already in the past been frequently punished 

by the Commission also carry heavier fines, as the earlier decisions of the Commission 

and of the Court of Justice should have alerted undertakings to the unlawful nature of 

such behaviour. The Commission may also impose on undertakings and associations of 

undertakings fines where, intentionally or negligently, they supply incorrect or mislead-

ing information, do not supply information within the required time-limit or refuse to 

submit to inspections. 

Commission action in the area of  competition is controlled, from the legal stand-

point,  by  the Court  of  Justice, which can  rescind or  amend any formal Commission 

decision, i.e. negative clearances, decisions granting or refusing an exemption, orders to 

put an end to infringements, etc. [see section 4.1.5.]. The Court may also  confirm, re-

duce, repeal or increase the fines and penalty payments imposed  by the Commission. 

Any natural or legal person in respect of whom a decision has been taken may institute 

proceedings before the Court,  as may any other person  directly and individually con-

cerned by a decision of which he is not the addressee. The Commission's competition 

policy  is  controlled,  from  the  political  standpoint,  by  the European Parliament  [see 

section 4.1.3], which adopts positions on its guidelines and scrutinises its annual report 

on competition. 

Regulation 2988/74, OJ L 319, 29.11.1974. 
In practical terms, the competition authorities of each Member State are required to work closely with 

the Commission and the competition authorities of the other Member States so as to guarantee the maintenance 

of a system which ensures that competition is not distorted and promote uniform application of the competi-

tion rules. The competition authorities of the Member States must, when acting under Article 81 or Article 82 

of  the Treaty,  inform  the  Commission  in  writing  before  or  without  delay  after  commencing  the  first  formal 

investigative measure. This information may also be made available to the competition authorities of the other 

Member States. The information of  the Commission is also mandatory in case  of a decision requiring that an 

infringement be  brought  to an end, accepting commitments  or withdrawing the  benefit  of a  block  exemption 

Regulation. National competition authorities may also  exchange  between  themselves information, including 

any confidential information, necessary for the assessment of a case that they are dealing with under Article 81 

or Article 82 of the Treaty. 

The Commission is empowered throughout the Community to require such information to be supplied 

as is necessary to detect any agreement, decision or concerted practice prohibited by Article 81 of the Treaty 

or any abuse of a dominant position prohibited by Article 82 of the Treaty. Undertakings are obliged to answer 

factual questions and to provide documents, even if this information may be used to establish against them or 

against another undertaking the existence of an infringement. The Commission is also empowered to undertake 

such inspections as are necessary to detect any agreement, decision or concerted practice prohibited by Article 

81 of the Treaty or any abuse of a dominant position prohibited by Article 82 of the Treaty. It is in particular 

empowered to interview any persons who may be in possession of useful information and to record the state-

ments made. Officials and other persons authorised by the Commission are empowered to enter any premises 

where business  records may be  kept,  including private homes.  The competition  authorities of  the Member 

States must cooperate actively in the exercise of these powers. 

Where the Commission, acting on a complaint or on its own initiative, finds that there is an infringement 

of Article  81  or  of Article  82  of  the Treaty,  it may by  decision  require  the undertakings and  associations  of 

undertakings  concerned  to bring  such  infringement  to an  end.  For  this purpose,  it may  impose  on  them any 

behavioural or structural remedies, which are proportionate to the infringement committed and necessary to 

bring the infringement effectively to an end. The initiation by the Commission of proceedings for the adoption 

of a decision relieves the competition authorities of the Member States of their competence to apply Articles 81 

and 82 of the Treaty. If a competition authority of a Member State is already acting on a case, the Commission 

must only initiate proceedings after consulting with that national competition authority. 

In order to ensure the effective enforcement of the Community competition rules and the proper  func-

tioning of the cooperation mechanisms contained in Regulation 1/2003, the competition authorities and courts 

of the Member States must apply Articles 81 and 82 of the Treaty where they apply national competition law to 

agreements and  practices  which may  affect  trade  between Member  States.  In  order  to  create  a  level  playing 

field for  businesses, the  application of  national competition  laws may not lead to  the prohibition of such 

agreements,  decisions and concerted  practices,  if  they  are not  also  prohibited under Community competition 

law.  The  notions  of  agreements,  decisions  and  concerted  practices  are  autonomous  concepts  of  Community 

competition  law  covering the  coordination  of  behaviour of undertakings on the market as interpreted  by the 

Community  Courts. However,  Regulation  1/2003  does not preclude Member States from  implementing on 

their  territory  national  legislation,  which  protects  other  legitimate  interests  provided  that  such  legislation  is 

compatible with  general  principles  and  other  provisions  of  Community  law.  This  is  particularly  the  case  of 

legislation which  prohibits undertakings  from  imposing  on  their  trading  partners,  obtaining  or  attempting  to 

obtain from them terms and conditions that are unjustified, disproportionate or without consideration. 

In any national or Community proceedings  for the application  of Articles 81 and 82  of the Treaty, the 

burden of proving an infringement of Article 81(1) or of Article 82 of the Treaty (burden of proof) rests on 

the party or the authority alleging the infringement. The undertaking or association of undertakings claiming 

the benefit of Article 81(3) of the Treaty must bear the burden of proving that the conditions of that paragraph 

are fulfilled. 

In accordance with Articles 53 and 54 of the Agreement on the European Economic Area [see section 

25.1.], the European Commission must verify whether the cases referred to it come under these articles. It must 

act in cases likely to affect inter-State trade within the EEA, and also when the practices in question threaten to 

upset trade between one of the EU States and one or several of the EFTA States, on condition that the compa-

nies in question achieve over 67% of their combined turnover for the EEA on the territory of the EU. On the 

other hand, the EFTA Surveillance Authority decides in cases involving firms whose turnover on EFTA terri-

tory is equal or above 33% of turnover on EEA territory, except when trade within the EU is affected. Respon-

sibility  is  shared  out  in  the  same  way  for  negative  clearance  applications  concerning  a  dominant  position. 

Community-scale  concentrations naturally remain under  the responsibility of the Commission. The latter has 

laid out in a Regulation the details of the implementation of the competition rules  established in the EEA 

Agreement1. 

1  Regulation 3666/93, OJ L 336, 31.12.1993. 

15.2.2. European law and national competition law 

In  the  field  of  competition, national  competence  and Community  competence  are 

autonomous and parallel, the latter being defined by the criterion of the effect of trade 

among Member States. In a concrete case there may be juxtaposition of the validity of 

European law and national law. In any case, European law takes precedence over na-

tional law [see section 3.3.]. National authorities may take action against an agreement, 

pursuant  to  national  law,  even  where  the  position  of  that  agreement  with  regard  to 

Community rules is pending before the Commission. They can also apply the Commu-

nity competition law. However, the decision resulting from a national procedure may 

not run counter to the Commission's decision. Where the latter precedes the national 

decision, the competent authorities of the Member State are obliged to observe its ef-

fects. Where, on the other hand, the Commission's decision post-dates the national deci-

sion and is at variance with its effects, it is for the national authorities to take appropriate 

measures in conformity with it. 

The Member States cannot oppose Commission decisions, whereas the Commis-

sion can request the competent authorities of the States concerned to proceed with any 

verification it deems necessary  or to collect  fines or penalty payments it has imposed. 

National courts can apply the Community law or refer matters of Community law to the 

Court of Justice  of the European Communities for a preliminary ruling. Appeal courts 

are obliged to request a preliminary ruling where a decision on the point at issue is nec-

essary to enable them to deliver their judgment. 

The Court  of Justice has consistently held that government measures could be regarded as contrary 

to the competition rules laid down in the EC Treaty, if they were to impose or encourage the conclusion of 

agreements contrary  to Article 81 (ex Art. 85), to heighten  the effects of an agreement (e.g. by guaranteeing 

provisions  of  an  existing  agreement  in  a  given market)  or  to  delegate  to  private  operators  the  power  to  take 

concerned decisions on economic action. On the other hand, national legislation could not be regarded as con-

trary to the Community rules merely because it had restrictive effects on competition similar to those resulting 

from measures prohibited by Article 811. 

As  regards national  aids and discrimination  in  favour  of public undertakings, on which  the Member 

States are responsible  for infringements of the  free-competition arrangements, the precedence of Community 

law on  competition is even more clear-cut. Likewise, it is quite evident that law must be applied by  suprana-

tional bodies with the power to compel national authorities to comply with their decisions. According to the 

Court of justice, if a government measure has not been notified to the Commission under Article 92 of the EEC 

Treaty (Art. 87 TEC) or the Commission has not yet decided whether  the measure in question is compatible, 

the national court must refer any disputes to the Commission for clarification or to the Court for a preliminary 

ruling2. 
15.3. Permissible cooperations and 

prohibited agreements 
Article 81 of the EC Treaty declares that all agreements between undertakings, de-

cisions by associations of undertakings and concerted practices which may affect trade 

between Member States and which have as their object or effect the prevention, restric-

tion or distortion of competition within the common market shall be prohibited as in-

compatible  with  the  common market.  In  particular, this article  prohibits agreements 

which: (a) directly or indirectly fix purchase or selling prices or any other trading condi-

tions; (b) limit or control production, markets, technical development, or investment; (c) 
